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O HeKoTOpbIX Npobnemax cyae6HOM 3aWnUTbl NpaB Y4aCTHUKOB
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AHHoTaums. CTaTbs NOCBSLLEHA UCCNEA0BaHNI0 0COBbeHHOCTEN CyAebHOM 3aLmTbl NpaB y4aCTHUKOB KOHTPaKTHOM CUCTEMBI B chepe
rocyJapcTBEHHOrO 3akasa. B paboTe paccmaTpuBatoTcsi akTyarnbHble NpoGriemMbl NpaBoONPUMEHEHWS, BO3HMKaIOLWME NPU paspeLLeHnn
CMOpPOB, CBSI3aHHbIX C AECTBUSIMM 3aKa34YMKOB U pedynbTaTamm 3aKyrnoyHbIX npoueayp. AHanu3mpyoTcs CIIOXKHOCTU AoKasblBaHWS Hapy-
LLIEHWIA, @ TakkKe BONPOCh! pasrpaHUyeHnsi KOMNETEHLUM KOHTPOSbHbIX U cyaeGHbIX opraHoB. Ocoboe BHUMaHWe yaensieTcsl npoTuBope-
4YnaM B cyaebHOM NpakTuke v 1x BAMSHUIO Ha 3hEKTUBHOCTL 3aLLMThl NpaB y4aCcTHUKOB 3aKynok. 1o pedynbtatam nccnegosaHus cop-
MynMpOBaHbl NPEANOXEHUs!, HanpPaBNeHHbIE Ha COBEPLLIEHCTBOBaHNE MeXaHU3MOoB cyae6HON 3aLmThl B paccMaTpmBaemMon cgepe.

KntouyeBble crnoBa: KOHTpPaKTHasi cUCTeMa, rocyapCTBEHHbIE 3aKyrnku, cyaebHas 3alumTa, y4acTHUKM 3aKynok, MpaBonpyMeHnTEeNb-
Has npakTuka.

CoBpeMeHHOe pa3BUTME KOHTPaKTHOWM CUCTEMBbI B cdhepe 3aKyrnok TOBapoB, paboT v ycnyr Ans rocyfapCTBEHHbIX M MyHULIMMANbHbIX
Hy>za obycnosnuneaeT HeObXoAUMOCTb (POPMUPOBaHUS AENCTBEHHbIX MPaBOBbIX MEXaHW3MOB 3aLLWTbl MPaB ee Y4aCTHWUKOB. YUMUTbIBast
3HauUTENbHbIN 06bEM BHOAXETHBIX CPEACTB, BOBMEYEHHbIX B Chepy rocy1apCTBEHHOrO 3akasa, a TakkKe BbICOKUIA YPOBEHb KOHKYPEHLMK
Mexay XO3sSIMCTBYHOLMMU CyObekTamu, Nobble HapyLeHWs npoLeayp 3akyrnok cnocobHbl MOBMeYb CyLeCTBEHHbIE HEraTUBHbIE Nocnea-
CTBUSI KaK Ans Y4aCTHWKOB, Tak 1 Ans ny6nuyHbIX MHTEpecoB B Lenom. B aTux ycnosusx cyaebHas 3awmta BbICTynaeT KrtoyYeBbiM UH-
CTPYMEHTOM BOCCTaHOBMEHUSI HAPYLLEHHbIX NPaB U 06ecnevyeHunst 3akOHHOCTM B chepe KOHTPAKTHON CUCTEMBI.

MpaBo Ha cyaebHyto 3aLumTy 3aKpennieHo Ha KOHCTUTYLIMOHHOM YPOBHE U SBNSETCS OAHON 13 6a30BbIX rapaHTuii peanusaummn npas
1 cBo60 yHaCTHUKOB rpaxgaHckoro obopoTa, B T. Y. CyOBbEKTOB 3akynoyvHon aestensHoctu [1]. Ero peanusauusi B cdpepe rocygapcTBeH-
HOro 3akasa npuobpeTaeT ocoboe 3Ha4YeHMe, NOCKOMbKY CMopbl B AAHHON 061acTu XapakTepusyoTCsl MOBbILLEHHOW CIIOXHOCTbIO, 06y-
COBMEHHON coveTaHneM ny6nnyHO-NPaBOBbIX U YAaCTHOMPaBOBbLIX ANIEMEHTOB perynupoBaHus. 3To TpebyeT oT cyaoB BbipaboTkn cba-
NaHCUPOBAHHOIO MOAXOAA, YUYUTLIBAIOLLErO Kak MHTEPECh! rocyAapcTBa, Tak M NpaBa y4acTHUKOB 3aKyroK.

MpakTuka paccMOTpeHUsi CNOPOB, CBSI3aHHbIX C NPYMEHEHUeM 3aKoHOAATeNbCTBA O KOHTPAKTHON CUCTEME, CBUMAETENLCTBYET O Hanu-
YuKn psiga YCTOMYMBBLIX Mpo6neM npaBonpuMeHeHns. K nx Yncny OTHOCATCS CNOXHOCTM [OoKasblBaHWS DaKTOB HapyLUeHWUs npoueaypbl
3aKynKu1, HEOAHO3HAYHOCTb NPaABOBOW KBaNMUKaLmn AeNCTBUIA 3aKa34MKOB, a TakkKe OTCYTCTBUE eAnMHO0Opasusi cyaebHoM NpakTuku no
aHanornyHeim genam [4]. [ononHutenbHble TPYAHOCTU BbI3bIBAET pasrpaHnyYeHne KOMNEeTEHLUM MeXOy aHTUMOHOMOSbHBIMU OpraHaMm
1 CyfamMu, YTO HEPeOKO NPUBOAMT K 3aTAMMBaHMIO MPOLEcca 3aLlmThbl NPaB Y CHUXKEHWIO ero 3hheKTUBHOCTH.

B cBSA3K C M3NOXEHHbIM Lenbio HacTosiLen paboTbl SBNSETCS KOMMNEKCHbIV aHanva npobnem cyaebHol 3almuTbl NpaB y4acTHYKOB
KOHTPaKTHOW CUCTEMBI, BbISIBEHWE KIOYEBbLIX HEAOCTATKOB NPABOMNPUMEHUTENBHON NPaKTUKK U pa3paboTka NpeanoXeHui, HanpaseH-
HbIX Ha NoBbILeHne 3 PeKTUBHOCTY CyAeOHON 3aLmnThl B paccMaTpuBaeMoin cdepe.

KoHTpakTHasi cuctema B cdepe 3akynok ToBapoB, paboT 1 ycnyr Ans obecneveHnsi rocyAapCTBEHHbIX Y MyHULMNAnNbHbIX HYXXI npes-
cTaBnsieT cobol CNOXHbIA NPaBOBOM MeXaHW3M, OCHOBaHHbIV Ha codeTaHun nybrnmMyHO-NpaBoOBbIX U YacTHOMPaBOBbLIX Havan. Ee dyHk-
LIMOHMPOBaHWe HanpasneHo Ha obecrneyeHne achEKTUBHOIrO pacxoaoBaHus BGIOKETHbIX CPeaCTB, Pa3BUTNE KOHKYPEHLIMM 1 NpeaoTBpa-
LLleHWe 3110ynoTpebneHnin Co CTOPOHBI YHaCTHUKOB 3aKymnoYHbIX npoueayp. B To xe BpeMsi Hanuyve 3Ha4yuTenbHOro konmyectsa obs3a-
TenbHbIX TPeGoBaHWI 1 NpoLeaypPHbIX OrpaHNYeHM 06yCrNoBNMBAET BbICOKYH BEPOSTHOCTb BO3HUKHOBEHWS CMOPOB, CBA3AHHBIX C HapY-
LLIEHNEM MPaB y4aCTHUKOB 3aKyrMOK.

CypnebHas 3awwmTta npaB y4acTHUKOB KOHTPAKTHOWM CUCTEMbI BbICTYNaeT OAHOW U3 KMHYEBbIX rapaHTuin cobniogeHns NpuHLMNOB 3a-
KOHHOCTW, paBEHCTBa M NMPO3PaYHOCTM 3aKyNoYHbIX NpoLeayp. YYacTHUKM 3aKynoK BnpaBe ocrnapusath Aencteus (be3fenicTBre) 3akas-
YumKka, ynorHOMOYEHHbIX OPraHoB, a Takxe pesyNbTaTbl NPOBEAEHNS 3aKynoK Kak B adMUHUCTPATUBHOM, Tak U B cyaebHom nopsiake. Mpu
3TOM cyaebHasi hopma 3aluTbl UMEET NPUOPUTETHOE 3HAYEHNe, Nockonbky obecneunBaeT OkoHYaTeNbHOE paspeLleHne crnopa u Boc-
CTaHOBIEHWe HapyLUeHHbIX npas [2].

OpHow u3 Hanbonee CyLeCcTBEHHbIX NPO6NeM NpaBoNpPUMEHEHNS ABNSETCA CIOXHOCTb A0Ka3blBaHUSA (haKkTa HapyLLeHUs 3akoHoaa-
TenbCTBa O KOHTPaKTHOW cucTeme. B BONbLUMHCTBE CryyYaeB y4acTHWUK 3akynku obs3aH NoaTBepanTb He TOMbKO caM haKT HapyLleHUs
npoueaypbl, HO ¥ HanM4ne NPUYNHHO-CEACTBEHHON CBA3N MEXAY AONYLLEHHBIM HApPYLLUEHNEM U HEBO3MOXHOCTbLIO NMPU3HaHUS ero nobe-

avtenem. [laHHbli nogxon, cchopMUPOBaBLLMIACS B CyAeOHON NpaKTuKe, 3HaYNTENIbHO YCIOXHSAET peanu3aumio npaea Ha 3almTy, no-
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CKOIMbKy TpebyeT NnpeacTaBneHns 4oka3aTenbCTB, KOTOPbIe 3a4acTylo HAXOAATCS B PACMOPSHKEHNN 3aKasymka UK UHbIX YHaCTHMKOB 3a-
Kyrnku. [lononHMTeNbHble TPYyAHOCTU CBSA3aHbl C OLIEHKON CyJaMun XapakTtepa AoMyLLeHHbIX HapyLleHni. Ha npakTuke Hepeako BO3HUKaOT
cuTyauuu, korga popmarsibHble HapyLLeHVs NpoLieaypbl 3aKyrnKn He NMPU3HAKOTCA CyJamu CyLLECTBEHHbIMU 1, COOTBETCTBEHHO, HE BREKYT
NPU3HaHWS pPe3ynbTaToB 3aKymnkvW HedeNCTBUTENbHbIMU. Takon Moaxof, G OOHOW CTOPOHbLI, HanpasneH Ha obecneveHve cTabunbHo-
CTM rpaxpaaHckoro obopoTa, oiHako C ApYrol — MOXeT MPUBOANUTL K (haKTUHECKOMY OrPaHWYeHUI0 NMPaB Y4aCTHUKOB 3aKyrok, YbW MHTe-
pecbl 6bINN HapyLLEHbI.

CepbesHoll NpobneMon ocTaeTcs 1 OTCYTCTBUE eanHoobpasns cyaebHoNM npakTuku. PasnnyHble apbuTpaxHble Cyabl N0 CXOAHBIM
KaTeropvsiM Aen Hepeako NPUXOAST K NPOTVBOMOMNOXHbBIM BbIBOAAM, UTO 06YCNOBNEHO HEOAHO3HAYHOCTLIO OTAENbHbBIX MOOXEHNI 3aKo-
HodaTenbCTBa O KOHTPAKTHOM CUCTEME M OTCYTCTBMEM YETKUX KPUTEPMEB OLIEHKM NPaBOMEPHOCTV AeWCTBUIA 3akasyuka. HecMoTps Ha
Hanuyve pasbACHEHWI BbICLUMX CyAebHbIX OpraHoB, B T. 4. 0630poB cyaebHON npakTuku, npobnema hopMUpoBaHnNs YCTONYMBBLIX NPaBo-
BbIX MO3MLMI COXPAHSIET CBOKO aKTyanbHOCTb.

OTAenbHOro BHUMaHUS 3acny>mBaeT BONPOC Pa3rpaHNYeHns KOMNEeTEHLMM Mexay aHTUMOHOMOMbHbLIMK opraHamm u cygamun. dege-
panbHas aHTUMOHOMOSbHAA cryx6a urpaeT BaXKHYl0 Pofb B 3alLWTE MpaB Y4aCTHUKOB 3aKyMOK, OCYLLECTBIIAS pacCMOTpeHue xanob B
aAMWUHUCTPaTUBHOM nopsiake. OOHaKo peLleHnst aHTUMOHOMOSbHbLIX OpraHoB He BCeraa obrnaaatoT AOCTaTO4HO NPaBOBOW onpeaeneH-
HOCTbIO 1 MOTyT BbITb OCMopeHbl B cyAebHOM nopsiake. OTO MPMBOAMUT K AyONMpoBaHWUio NpoLeayp 3aluTbl U YBENMYEHUIO CPOKOB pac-
CMOTPEHVS CMIOPOB, YTO HEraTUBHO CKa3blBaeTCs Ha 3PPEKTUBHOCTM NpaBONpUMEHEHNS [5].

CnepnyeT TaKkKke OTMETUTL Npobnemy 3110ynoTpebneHns NpaBoM CO CTOPOHbI YYaCTHUKOB KOHTPaKTHOWM cucTembl. B psige cnyvaes
obpalleHVst B CyA UCMOSb3YITCA He CTOMbKO AN 3aluTbl HAPYLLUEHHbIX NPas, CKOMbKO B LiENSX 3aTArvBaHUSA NpoUeaypbl 3aKymnkvi umm
€03aHNs NPensATCTBUI NS KOHKYpeHTOB. OTCyTCTBME AENCTBEHHbBIX MEXaHU3MOB NPOTUBOAENCTBUS TakvM 3110ynoTpebneHnsm cHinkaeT
3 HEeKTUBHOCTL CyAeOHON 3almTbl 1 TpebyeT ONONHNUTENBHOTO HOPMATUBHOTO PerynnpoBaHus [3].

B Lensix coBepLUEHCTBOBaHNSA MexaHn3ma cyaebHON 3aLumTbl MPaB Y4aCTHUKOB KOHTPAKTHOWM cMCTeMbl MpeacTaBnseTcs Heobxoaw-
MbIM OCYLLECTBIEHME KOMMIEeKCa Mep, HanpaBlieHHbIX Ha yCTpaHeHWe BbisiBNIeHHbIX npobnem. Mpexae Bcero TpebyeTcs yTouHeHne Kpu-
TepueB CyLLIECTBEHHOCTW HapyLLeHUIN 3aKkoHoAaTeNIbCTBa O KOHTPAKTHOW CMCTeMe, YTO Mo3BOoNuUT obecneunts eanHoobpasune cynebHom
NpaKTVKN U NMOBbLICUTL NPEACcKasyemMocTb CyAebHbIX pelleHnin. Kpome Toro, LieniecoobpasHo 3akpensieHme Ha HopMaTBHOM YPOBHE ynpo-
LLEHHbIX CTaHAAPTOB 0OKa3biBaHWA AN YHAaCTHUKOB 3aKyMOK, YTO CHU3WT Bapbepbl ANs peanusauunn npasa Ha cyaebHyto 3almTy.

He mMeHee BaxHbIM SABMSIETCS COBEPLUEHCTBOBAHWE B3aMOAENCTBUS MEXAY CYAeBHbIMM U KOHTPOSIbHBIMU OpraHamu. YCTaHoBMEHe
YeTKOro pasrpaHNYeHns X KOMNEeTEeHLMN NO3BONUT nsbexats AybnnpoBaHus NpoLEeayp v COKpaTUTL CPOKM pacCcMOTpeHus cropos. Cre-
AyeT Takke pacCMOTPETb BO3MOXHOCTb YCUMEHNS OTBETCTBEHHOCTM 3a 3noynoTpebneHvie npaBom B cdepe 3akynok, 4To 6yaeTt cnocob-
CTBOBAaTb MOBbILLEHNIO JOBPOCOBECTHOCTU YHACTHUKOB KOHTPAKTHON CUCTEMbI.

Takum obpasom, cyaebHas 3almTa npaB y4aCTHUKOB KOHTPAKTHOW CUCTEMbI MpeacTaBnsieT coboi BaXHEeNLMA aneMeHT obecneye-
HWS1 3aKOHHOCTM B Cchepe rocyaapCTBEHHOro 3akasa. BmecTte ¢ Tem Hannuue 3HaunTenbHOro Yncna npobnem npaBonpMMeHeHNs cBuae-
TENbCTBYET O HEOOXOAUMOCTY AarnbHeNLLEero COBEpLLIEHCTBOBAHUS Kak HOPMaTUBHOM 6a3bl, Tak U NPaKTVKK ee NpuMeHeHns. Peanusaums
npeanoXeHHbIX Mep No3BOMNT NOBLICUTL 3MEKTUBHOCTL CyAebHOM 3aluTbl N obecneunTb 6anaHc NHTEPECOB BCEX YHACTHUKOB 3aKy-

MOYHbIX NPABOOTHOLLEHWIA.
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Abstract. This article examines the specifics of judicial protection of the rights of participants in the contract system in the field of public
procurement. It addresses current law enforcement problems arising in the resolution of disputes related to the actions of contracting
authorities and the outcomes of procurement procedures. The article analyses the difficulties of proving violations, as well as issues



concerning the delineation of competence between supervisory and judicial bodies. Particular attention is paid to contradictions in judicial
practice and their impact on the effectiveness of the protection of procurement participants’ rights. Based on the findings, proposals aimed
at improving judicial protection mechanisms in this area are formulated.
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