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B cTtaTbe NpoBOAMTCS CPaBHUTENbHbLIN aHaNW3 NPUHLMMNOB CNPaBeanMBOCTM U 3aKOHHOCTU B Pa3fNyHbIX NPaBOBbIX KynbTypax. BbisBnstoTcsa oco-
BGEHHOCTU UX NOHUMaHUS U peanusaumn B pOMaHO-repMaHCKoW, aHrfI0CakCOHCKON v MyCyJ'IbMaHCKOl?I npaBoBbIX CeMbAX. OTMevaeTcst BNusiHue
OaHHbIX MPUHUMMNOB Ha 3¢)¢)8KI'VIBHOCTI: (*)yHKLI,VIOHI/IpOBaHVIH HauMOHarnbHbIX MPaBOBbIX CUCTEM. [enaeTcs BbIBOA O HANMM4MKN HE TOMbKO CXOACTB,
HO N pasnmqvu?l B nogxogax K ux npuMeHeHuto, 06yCﬂoBJ'IeHHbIX CI'IeLlI/ICbI/NeCKI/IMI/I BHYTPpUHaUMOHalbHbIMU 0cobeHHOCTAMM.

KntoyeBble crnosa: ApUHUUNbI, CNpaBednMBOCTb, 3aKOHHOCTb, NpaBoBas CeMbs, HalMoHanbHas npasosas cucrtema, CpaBHMTeHbeIVI aHanus.

MpUHLUMNBI CNpaBeAnMBOCTY U 3aKOHHOCTY UrPatoT BaxHYI0 porb B
ntoboli npaBoBoi kynbType. OfHaKko Noaxoabl K X NMOHUMaHUIO U pea-
nM3auuM pasnuyaroTcsi, 4YTo ODYCNOBMEHO WCTOPUYECKN CIIOXMBLUU-
MWCS TPAANLMSIMW, PENUTMO3HLIMU YOEXAEHNSIMU 1 COLIMAnbHO-NONM-
TNYEeCKUMM 0COBEHHOCTAMM KOHKpeTHoro obujectsa. PaccMoTpum aTo
Ha npumepe pOMaHO-repMaHCKOW, aHIMOCAKCOHCKOM U MyCYyNbMaHCKOM
npaBoOBbIX CEMEN.

PomaHo-repmaHckasi nmpaBoBasi CEMbsi XxapakTepuayeTcst Hauuo-
HanbHbIMW MPaBOBbIMM CUCTEMaMK, 06asvpyOLMMUCA Ha PUMCKOM
npaBe, CTPOrol NepapXM4HOCTbIO MCTOYHWKOB MpaBa 1 YeTKUM pasrpa-
HUYeHneM oTpacrei, a TakKe NPUOPUTETOM 3aKOHOB Haf, 0bblvasMu 1
cyne6HoN NpakTUKON.

MpuHUMN cnpaBeAnuBOCTY B [aHHOM TWME MpaBOBbIX CUCTEM
UMeeT psi 0Co6eHHOCTEN.

Bo-nepBbix, 3T0 hopmanbHoe paBeHCTBO, NpeanonaraiLlee, 4To
BCe rpax/jaHe paBHbl nepes 3akoHOM BHe 3aBMCMMOCTU OT Nona, pachl,
CoLManbHOro cTatyca u UHblX OTANYMIA. VIHbIMW CroBaMK, OfHW 1 Te Xe
HOPMbI [AOSDKHBI MPUMEHSATLCA OOMHAKOBO KO BCEM nuuam, Haxoas-
LUMMCS B @HanornyHbIX CUTyaLmsX.

Bo-BTOpbIX, 3TO eAMHOOGpa3ve TONKOBaHUSA: HOPMbI NpaBa TOJIKy-
l0TCA cyAamu ofMHaKoBo, YTo obecneymBaeT nNpeackasyemMocTb U cTa-
BUNBLHOCTbL HOPUAMYECKON NpakTuku. Kaxabiv rpaxkaaHuH Bnpase pac-
CYMTBIBATb Ha OAMHAKOBOE MPMMEHeHMe HOPM MpaBa B CXOXUX 06cTo-
SATenbcTBax.

XapakTepHbIM NpuMepoM siBnsieTcs HayvHas nosuuus K. I, FaBpu-
nosa u T. B. MaBpunoBoin, koTopble 06pallaT BHUMaHUE Ha crneuu-
duky npaBoBoii cuctembl PpaHuysckon Pecnybnuku: «BykBanbHoe
TOMKOBaHVEe onuueTBopsieT abConoTHY CTaTMKy BO OpaHLly3CKon
lopUanYecKor Hayke, NPeKnoHeHne nepes OAHaxAbl CO3AAHHBIM TeK-
CTOM, OTpuLaHNe HeoBXOAUMOCTU U3MEHEHWUs TONKOBaHWsSi BCreq 3a
M3MeHsIIoLLeNCs coumanbHo peanbHocTbio» [1, ¢. 8].

[encTBnTENBHO, NPUHLMM CripaBeAMBoOCTH obecneymBaeTcs eau-
HOO6pa3HbIM NPUMEHEHNEM HOPM NpaBa U CTabunbHOCTBIO 3aKoHOAa-
TenbcTBa. [NpaBoBasi MbICMb BOCMPUHUMAET 3aKoOHOAATENbHbIV akT Kak
BbIpaXXeHWe BONu 3aKkoHoAaTens, ofHako obLiecTBO pa3sBMBaeTCs, U3-
MEHSII0TCS LieHHOCTM 1 noTpebHocTH, YTo TpebyeT yyeTa npu npaso-
NpYMeHeHnN.

B-TpeTbyX, CyLLeCTBEHHbIM 3IEMEHTOM SBMSIETCS 3alluTa UHTepe-
coB «cnabbix» CTOPOH. HecmMoTpsi Ha NpyvopuTeT hopManbHOro paBeH-
CTBa, CYLUECTBYIOT MeXaHW3Mbl 3aluTbl MEHbLUMHCTB, Hanpumep
npefocTaBneHne NbroT oTAeNbHbBIM KaTeropusim rpaxaat.

Poccuickas ®egepaums, OTHOCAWAACA K POMaHO-repMaHCKon
NpaBoOBOW CeMbe, TaKKe YUYUTbIBAET MHTEPECHI MEHBLUMHCTB, TEM ca-
MbIM peanusysi npuHuun cnpasegnueoctu. M. H. OwmaHoB oTMevaeT:
«B Poccuiickont ®efepauum obpasoBanack onpegeneHHas rocyaap-
CTBEHHas MONUTKKA MO OTHOLLEHMIO K HALUMOHamNbHbIM MEHbLUMHCTBaM,
cchopMMpOBaNoch 3aKOHOAATENBbCTBO, KOTOPOE rapaHTuMpyeT HauGo-
nee BaxHble npasa» [2, c. 114].

B-ueTBepTbIX, NPUHLMN CNPaBEANUBOCTM MNPOSIBMSETCS B NpoLec-
cyanbHOW Npo3paYyHOCTU, NnoApasymeBaloLLell OTKpbITOCTb CyAebHoro
pasbupatennctea n obecneymBatoLLel BO3MOXHOCTb OBOLLECTBEHHOIo
KOHTpOMSA 3a cobniofeHnem TpeboBaHuWii cnpaBeaINBOCTH.

B-nsATbIX, BaXHbIM 3N1EMEHTOM siBNsieTcst obecneveHne npas 06Bu-
HsieMbIX. [Ansi cTpaH KOHTWHEHTanbLHOro npaea XapakTepeH KOMMIeKe
rapaHTVi, BKIKOYaLWMWA, HanpymMep, NpaBo Ha KBanuduUMPOBaHHYO
IOPUANYECKYIO MOMOLLb, B TOM Yncne becnnaTHyto, BO3MOXHOCTb Npea-
CTaBMATb JOKa3aTenbCTBa CBOE HEBMHOBHOCTM U CaMOCTOATENbHO 3a-
LMLLaTb CBOW MHTEPECH! B CYAe.

AHanu3 npeacTaBneHHbIX MOMOXEHWUN, OTpaxarLmX MNpUHLMN
cnpaBenIMBOCTM B CTPaHax, OTHOCSLLMXCS K POMaHO-repMaHCKon npa-
BOBOW CeMbe, NO3BONSIET YTBEPXKAATb, YTO 3TOT NMPUHLMM NpPeAcTaB-
nset coboi yHAaMeHTanbHOe MONOoXeHWe, pacrnpocTpaHsioLleecs
Ha Bce cdpepbl xu3Hu obulectBa. OH onpeaensieT cogepxaHve npas
n cBobop rpaxaaH, cnocobbl 3alinTbl M BOCCTAHOBMNEHWUS HapyLUeH-
HbIX NpaB, 0COGEHHOCTM CyAONPOM3BOACTBA U Apyrue aneMeHTbl npa-
BOBOW CMCTEMbI.

AHrNocaKkcoHckasi npaBoBasi CeMbsi OCHOBbIBAeTCS Ha obLiem
npase, opMMpyeMoM CcyAaebHbIMU MpeLiefeHTaMn U CrOXUBLLENCS
npaBonNpPYMEHUTENIbHON NPaKTUKOW. PelueHne KOHKPETHbIX AeN NpUHU-
MaeTCs CyAbSMU Ha OCHOBE paHee BbIHECEHHbIX PeLLUeHWIn No aHano-
MYHbIM CUTYauusiM, 4To obecrneymBaeT NPEEMCTBEHHOCTb U COrnaco-
BaHHOCTb cucTeMbl. [MpyvHUMN CNpaBeAnMBOCTU B CTpaHax, OTHOCS-
LLMXCA K CeMbe OOLLEero npasa, MMEET 3HAUUTENbHYIO POfb: COBOKYM-
HOCTb €ro NosiIoKeHU NMeHyeTCs «NpaBoM CnpaBeaIMBOCTUY.

Mo muenuno X. M. WyTtyposon n A. M. EenoeBa, «npasoTeop4e-
CTBO B @HIIOCAKCOHCKOW CUCTEMe NpaBa, 3TO He pe3ynbTaT MOruku U
TEOPETUYECKN CO3[aHHbIX HOPM, 3TO pe3ynbTaT pPUAMYECKON Mpak-
TUKW CTPaH, BXOASLLMX B JaHHYH0 NPaBOBYH CeMblO. OCHOBHbIE KpUTE-
pVU NMPaBOTBOPYECTBA B aHINOCAKCOHCKOW NMPaBOBON CEMbE — pasyM-
HOCTb, cnpaBeanuesocTb» [3, c. 213].

MpuHUMN cnpaBeanvBOCTU B MyCySIbMaHCKOW NpPaBOBOW CeMbe
TakKxke 3aH1MMaeT BaXHOe MeCTo 1 onpeaensieT OCHOBbI 06LLECTBEHHOIO



YCTPOICTBA 1 B3aWMOOTHOLLEHW MEXAY JTIOABMU, NPV 9TOM ero coaep-
aHue OTNNYaeTCs OT MONOXKEHWUI, NMPUCYLLUX CBETCKUM NPaBOBbIM CU-
ctemam. OCHOBHbIM OPWEHTUPOM SIBMISIETCS MOCIyLUaHWe: OesTenb-
HOCTb YernoBeka [JoMkHa COOTBETCTBOBATL Bone Annaxa, U3noxeHHon
B KopaHe 1 cyHHe. YenoBek oTBeTCTBEHeH nepes BceBbilHMM 3a vc-
nonHeHwve 3anoseaeit n cobnioaeHre 3aKoHOB Lapuara.

C. U. AkkuneBa n A. b. lekkmeB 0TMeYaloT: «CnpaBeaIMBoCTb B My-
CyIIbMaHCKOM MpaBe paccMaTpyBaeTcsi kak OCHOBa MpaBa B LIESIOM.
OHa moxeT 6blTb onpefeneHa kak couuanbHo-chunocodckas kaTero-
pusi, xapakTepusyoLlas cTerneHb pasBUTUst 06LLeCTBaA C TOUKM 3pEHUst
KayecTBa O6LLIECTBEHHbIX OTHOLWEHWIA C no3uuuin obecnedeHns Yero-
BeKy AOCTOMHbIX YCNOBUI CyLlecTBOBaHuS» [4, c. 48].

[lefcTBUTENBHO, B UCTOYHMKAX MYCYNbMaHCKOro npaBa akLUeHT Ae-
naeTcsi NPEeUMyLLEeCTBEHHO Ha couMarbHoOi cnpaBeanvBocTu. PaBeH-
CTBO BCEX Nepen 3akoHOM, 3anpeT akcnnyatauun 6eaHbIX, YHWKEHNS
cnabbix 1 HapyLLeHnsi 06s3aTenbeTB OPMUPYIOT OCHOBY ANS noaaep-
XaHus coumanbHON rapMOHUM U NPeoTBPaLLEHNst HEpaBeHCTBa.

M3yyeHne npuHUMNa cnpaBearMBOCTU B PasfMYHbIX MPaBOBbIX
KynbTypax Mo3BoOMnseT caenatb BbIBOA O CyLLeCTBOBaHUM CamMOCTOS-
TenbHbIX NOAXOA0B K €ro MOHUMaHWio. PomaHo-repMaHckas v aHrmo-
CaKCOHCKas NpaBoBble CeMbW AEMOHCTPUPYIOT Hanbonbllee CXOACTBO
6naropapst obLlemy BNVSIHUIO 3anagHon uuBmnusaumn. PenvrnosHas
mofenb oTnuyaeTcs ceoeobpasnem, 06ycrnoBreHHbIM MHOrOBEKOBLIMU
TPaauLMSMU, 3Ha4YeHNe KOTOPbIX OCTAeTCst HEM3MEHHbIM.

['oBOpPS 0 3aKOHHOCTK, CrieayeT OTMETUTb, YTO ATO KIOYEBOW NPUH-
uun opraHusauum nmioboro LmBUNmn3oBaHHoro oblectsa, nexawyn B
OCHOBEe (PYHKLIVIOHMPOBAHWSA roCcyAapCTBEHHbIX UHCTUTYTOB.

MexaHusm peanusaLmv NpyHLMNa 3aKOHHOCTW B CTpaHax, OTHOCS-
LLMXCA K pOMaHO-repMaHCcKoii NpaBoBoOi ceMbe, BblpaxaeTcs B crefy-
OLLMX acnekTax:

— odhmumanbHoe onybnvkoBaHe 3aKOHOB;

— Hanuune aAMUHUCTPATUBHbLIX NpoLeayp;

— CYLLeCTBOBaHWE NPaKTMKN OCMapuBaHWs HENpaBOMEPHbIX pe-
LLUEHWIA.

MpUHLUMN 3aKOHHOCTW peanusyeTcst Yepes MO3ULMI0 3aKkoHOAa-
TEnsi, OTPaXeHHYI0 B HOPMAaTMBHbIX MPaBOBbIX akTax, KOTopble SBMsi-
10TCA OCHOBHbLIMU MCTOYHMKaMV NpaBa.

B AoOKTpUHE CTpaH KOHTWHEHTanbHOro npasa 3akpenneHo YyeTkoe
NOHMMaHMe TOro, YTO «3aKOHHOCTb — BaXXHeliLlee NposiBlieHne Aemo-
KpaTMM W rNaBHbIA MPUHLMN MPaBOBOro rocygapctea. BaxHenwmm
YCNOBMEM 3aKOHHOCTY SBMSIETCA TOUHOE, HeYKITOHHOE ero cobnogeHve
He TOIbKO B XOA€ UCMOSTHEHUS NPaBOBbLIX HOPM, HO U NPK NOArOTOBKE U
NPUHSATN NPaBOBbLIX HOPM» [5, c. 24].

BepxoBeHCTBO 3akoHa 1 criefjoBaHWe Bone 3akoHoAaTens perna-
MEHTUPOBaHbl KOHCTUTYLUMSMUW. Tak, MPUMHLMN 3aKOHHOCTU copaep-
XMTCH B KOHCTUTYLUMsIX Poccuickon ®epepaunmn, Koponesctsa Mcna-
Hus, UtanbsiHckon Pecny6nuvku, MopTyranbckoin Pecny6nuku u gpy-
VX rocyaapcTB.

AHrnocakcoHckasi npaBoBasi ceMbsi (popMmpoBanach VHayve, OCHo-

MpumeyaHus

BbIBasiCb Ha obLueM npase, Ga3vpyroLlemca Ha cyaebHbIX npeleneH-
Tax. 3a cobniogeHve ¥ peanusaumio NpMHLMNE 3aKOHHOCTU «CIIOU aH-
rnuiickoro obuiectsa 60ponucb He OOHO CTOneTWe, Bbipaxkanu CBOU
TpeboBaHUsA B XxapTusix BonbHocTen» [6, c. 30].

B cTpaHax obLero npaBa NpUHLMM 3aKOHHOCTW peanuayeTcs npe-
MMYLLEECTBEHHO Yepe3 cyaebHble npoueaypbl 3awwmTbl Npas U cBoboa,
rpaxaaH. MexaHuambl ero NPUMEHEHNS BKITIOYAIOT:

— pa3BuTWE NPELESEHTHOrO NpaBa;

— OCYLLIECTBIEHNE HAA30pa BbILLECTOSALLMMY CyaaMU;

— NpoBepKy KOHCTUTYLIMOHHOCTU 3aKOHOB.

3aKOHHOCTb B AHITIUM 1 ApYruX rocyAapcTBax AaHHON NpaBoBON
ceMbM MOAYEPKMBAET 3HauveHue cyaeGHbIX npeLefeHToB, He3aBuCH-
MoCTb cyaebHoin BnacTu n 06s3aHHOCTb COBMNoAEHUs 3aKkOHOB BCEMU
cyGbekTamu npaea.

B MycynbmMaHCKon NpaBoOBOW CEMbe MPUHLMM 3aKOHHOCTW O3Ha-
YyaeT 6e3ycrnoBHOE 1 TOYHOE UCMONHEHNe HOpPM WwapuaTa. JTa 0b6s3aH-
HOCTb SIBMSIETCS AONIOM Ka)KAoro MycynbMaHuHa.

MpUHLMN 3aKOHHOCTU TECHO CBSAI3aH C APYrMM dyHOAAMEHTanbHbIM
NoNoXXeHNeM, XapakTepHbIM [nsi MycynbMaHCKOro npaea, — NpUHLK-
MOM 3aKOHHOIO Cy/ibM, COTNIaCHO KOTOPOMY TOMbKO YerloBeK, MONny4mB-
Lnin obpasoBaHue B 0b6rnacT MycynibMaHCKOM topucnpyaeHLmnmn n 6oro-
CNoOBWS1, NO3HABLUWIA 3aKOHbI LLApuUaTa NpakTU4ecku, crnocobeH n MoxeTt
6bITb cyaben (kagn)» [7, c. 14].

COOTBETCTBEHHO, OCHOBHbIMWM MeXaHW3Mamu peanusaumu pac-
cMaTp1MBaeMoro NpuHLUMna B MycynbMaHCK/UX CTpaHax siBNsOTCS:

— ucnonb3oBaHne KKxa Kak CUCTEMbl METOAOB TONMKOBaHWS W
NPVYMEHEHUs1 HOPM LuapuaTa;

— NPUMeHEeHNe CaHKLMI 3a HecobnioaeHre yCTaHOBNEHHbIX Npe-
nucaHuin;

— NpoBefeHNE PENUIMO3HbIX LLePEMOHUIA U NPa3aHMKOB, CUMBO-
TIN3NPYIOLLIMX TOPXXECTBO 3aKOHa U CNpaBeanuBOCTU.

Kak 1 B npaBOBbIX CcMCTEMax KOHTUHEHTanbHOro n obLero npasa,
B MYCYJIbMaHCKOM MpaBe MPUHLWMN 3aKOHHOCTW peanu3yeTcsi yepes
BEPXOBEHCTBO MCTOYHMKOB nMpaBa. OgHaKo B MOCMeAHeEM cryyae nep-
BOCTENEHHOE 3HAYeHWe MMeeT cobnoaeHne npeanucaHuii Annaxa, u
NWLWb 3aTeM — BONMW 3aKoHoAaTens.

MoaBoas utor, crnefyeT OTMETUTb, YTO B KaXA0W NpaBoBOW Kyllb-
Type opMUpyeTcs yHUKanbHOe npeAcTaBrieHne o cnpaBeanmBoCcTy U
3aKOHHOCTW, 06YCNOBNEHHOE WCTOPUYECKN CIIOXMBLUMMUCA TpaguLn-
MU, PENUMMO3HBIMU YOEXKAEHUAMMN U COLManbHO-NONUTUYECKUMU OCO-
6eHHoCTSMM o6LlecTBa. B pamkax poMaHo-repMaHCcKoi NpaBoBOM ce-
MbW aKUeHTMpyeTcs hopmanvam 1 nocrefoBaTenbHOCTb NPUMEHEHUSI
3aKOHa; B aHrMOCaKCOHCKON cucteme obecneunBaeTtcs Gonbluasi cBo-
6ofa vHTepnpeTaLmmn 1 yyeT KOHKPETHbIX 0B6CTOATENLCTB; MCnamckas
TPaaMuUMs OCHOBaHa Ha penurnosHon gorme. Ha Haw B3rnsg, noHMma-
HWe AaHHbIX Pasnuyuii UMeeT CyLLeCTBEHHOe 3HaveHue ans adpdek-
TUBHOIO B3aMMOAENCTBUA MEXIY rocyAapcTBamMu, T. K. B yCMOBUSIX I10-
6anusauum n MexkyrnbTypHOro obMeHa NpaBoBbLIM OMbITOM BO3pacTaeT
Heo6XoANMOCTb B3aMMHOTO yyeTa NpaBoBbIX MOAenen.
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